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 CR No. 10(S-2)2017 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
10 (S-2) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner/Revisionist 

 
: 

 
Deiji Das 
W/O Sri Girish Das  
Vill. Krishna Nagar,Ward No. 5, 
PS- Dhekiajuli, 
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

  1. Sri Girish Chandra Das, 
S/O Late Lila Kanta Das 
Resident of Nikamul 
Chariali, 
PS Tezpur, 
Dist. Sonitpur (Assam). 

 
2. The state of Assam 

represented by Public 
Prosecutor.    

 
 

Counsel for Petitioner   : Sri A.K. Paul, Advocate. 
 
 

Counsel for Opposite Party   : Mr. H.P. Sedai, Public Prosecutor 
& Mr. R. Gohain, Advocate.  

 
Date of hearing  

 
: 

 
12-06-2017 
 
 

Date of Order/Judgment :  12-06-2017 
 

 
J  U  D  G  M  E  N  T. 

 
1.  This Revision is preferred by Revisionist against the impugned 

order dated 21-01-2017 passed by learned Sub-Divisional Judicial 

Magistrate, Sonitpur, Tezpur, Smt. J. Sarma in MR Case No. 88/2015 in 

connection with Misc. Case No. 150/2003 filed u/s 125 Cr.P.C.    
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2. The factual matrix according to the petition is that the 

petitioner is a divorced wife of the respondent being divorced on mutual 

consent in the year 2003. At the time of divorce the opposite party 

instead of giving permanent alimony opted to pay monthly maintenance 

to the petitioner and her minor daughter namely Smt. Moushree das 

born on 28/08/2003 in the wedlock of the petitioner and opposite party 

No.1, who is living under the car and custody of petitioner since her 

birth. Before obtaining divorce petitioner filed a petition u/s 125 Cr.P.C. 

against the opposite party for grant of maintenance of herself and minor 

daughter which was then pending under Misc. Case No. 150/2003 in the 

court of SDJM(S), Tezpur. At the time of mutual divorce monthly 

maintenance of the petitioner and her minor daughter was mutually 

fixed @ Rs. 900/- for each. Subsequently, thereafter in the year 2009 

the petitioner had filed a petition u/s 127 of the Cr.P.C. for 

enhancement of monthly maintenance which was registered as 

Misc.Case No. 101/2009. The learned SDJM(S), Tezpur vide order dated 

29-05-11 enhanced the monthly maintenance @ Rs. 1500/- only for 

each. Due to change of circumstances around five years after the 

aforesaid enhancement the petitioner moved a petition again u/s 127 of 

Cr.P.C. for enhancement of monthly maintenance upto Rs. 5000/- only 

each which was registered as MR Case No. 88/15.  

   The Opposite party No.1 contested said proceeding and after 

recording evidence of both the parties, the learned SDJM(S), Tezpur 

vide impugned order dated 21-01-2017 allowed the petition whereby 

monthly maintenance of the petitioner’s daughter is enhanced to Rs. 

2500/- only and further the petitioner’s monthly maintenance is 

enhanced to Rs. 2000/- only with effect from the date of order.   

3. Being aggrieved by the aforesaid impugned order and 

judgment so far its quantum and effective date of maintenance is 

concern the petitioner preferred this revision petition on the following 

grounds amongst others:   

(i) The impugned Judgment and order passed by learned 

tiral court is improper and lacks any propriety so far 

fixing quantum of maintenance and its effective date is 
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concern and as such the impugned order is liable to be 

interfered with and deserves more enhancement.    

(ii) It is evidence on the face of record that the time of last 

enhancement of monthly maintenance vide order dated 

29-05-11 opposite party No.1 was getting his monthly 

salary below Rs. 10,000/- only where in monthly 

maintenance of the petitioner and her daughter was 

fixed at Rs. 3000/- only i.e. Rs. 1500/- each. Since then 

more than five years has been passed. The daughter of 

the petitioner is now reading in class IX. Therefore, her 

education expenditure as well as day to day expenses 

has significantly enhanced. Price of the essential 

commodities too enhanced more than 50% compared to 

the year 2011. Admittedly, the opposite party No. 1 as 

on the date of his evidence drawing his monthly salary 

@ Rs. 32385/-. The Seventh Pay Commission is also 

likely to give effect very soon and in that event his 

salary will further be enhanced at least 30-35%. From 

the evidence on record, thus show that monthly salary 

of the opposite party is already enhanced more than 

three times compared to the last enhancement vide 

order dated 29-05-2011. Against the 300% percent 

enhancement of salary of the opposite party No.1 

monthly maintenance has been enhanced only 50% 

which was totally illegal, improper and lacks of propriety 

being violative of the principles of equal justice to her.   

(iii) The impugned order is lack of its propriety for giving 

effect from the date of order instead of date of filing of 

the petition u/s 127 of Cr.P.C. The OP No. 1 is getting 

his salary to the extent since prior to filing of the 

petitioner. The petitioner has shown very promptness 

towards disposal of the petition on merit but the delay of 

disposal of the petition caused due to unnecessary 

adjournments sought by the respondent. Moreover, as 
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per amended provision of section 125 Cr.P.C. as 

amended in the year 2008 it is mandated upon the court 

to give effect of the order of maintenance since the date 

of filing of the petition. Under such circumstances, the 

order of enhancement of the maintenance ought to have 

given effect from the date of filing of the petition.  

Hence, praying for modifying the aforesaid order.    

4. Case of the petitioner is that she is the wife of the opposite 

party and under the final order u/s 125 Cr.P.C. initially she was 

receiving Rs. 900/- each for herself and her daughter. Subsequently, 

the petitioner filed a petition under section 127 Cr.P.C. praying for 

enhancement of the maintenance allowance and the court pass an 

order in 2010 directing the opposite party to pay the petitioner 

enhanced maintenance allowance of Rs. 3000/- for petitioner and her 

daughter. The petitioner states that due to rising prices of essential 

commodities and as she has no other income, she is having difficulty in 

managing with the existing maintenance allowance the same being a 

meager amount and is facing hardship. Moreover, her daughter 

requires extra expenditure for her studies. On the other hand opposite 

party now earns double of what he earned earlier, he has Govt. 

employee. The petitioner thus prays for enhanced maintenance 

allowance of Rs. 5000/- for herself and Rs, 5000/- for her daughter.  

5. The opposite party by objecting the petition filed written 

objection whereby he stated that he is a Govt. employee, his mother 

suffering from his old age illness and several other diseases and has a 

minor daughter studying in class V. He also stated that petitioner is 

living at her father’s house and has no liability and need. That he has 

no resources to pay enhanced maintenance allowance to petitioner and 

any enhancement of the maintenance allowance will only bring 

unbearable punishment to the opposite party. That he has his own 

family with a daughter and his parent’s expense of medicine to 

maintain and look after. Hence, praying for dismissal of the  petition.  
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6. Upon examination of one witness of the petitioner and   two 

witnesses of opposite party, learned trial court passed the aforesaid 

impugned order.  

7. Being aggrieved by the aforesaid order, the petitioner 

preferred this revision as stated above.   

8. I have heard the argument put forwarded by the learned 

Counsels for both the parties.  

9. Learned counsel for the petitioner/revisionist submitted that 

learned trial court granted enhancement of maintenance u/s 125 

Cr.P.C. without considering the present status of the parties. Due to 

change of circumstances particularly enhancement of salary of the 

opposite party upto 300 times from the earlier time, the maintenance 

enhanced by the trial court is illegal not in considering to the present 

change of circumstances as such praying for further enhanced of the 

maintenance allowance from 5000/- to the petitioner as well as Rs. 

5000/- for her daughter. Therefore, praying for modifying the aforesaid 

order.  

  To fortify the argument, learned counsel for the 

petitioner/revisionist cited a case law – Jahanara Begum Vs. State 

of Assam reported in (2017) 1 DMC 121.    

10.  On the other hand, learned counsel for the OP submitted that 

no doubt the opposite party is a govt. employee , he is to look after his 

old aged mother and also his minor daughter who is studying in class V 

standard. Besides, he is to look after himself. Other hand his monthly 

salary, he has no any income to pay the enhanced maintenance 

amount. Rather he has sought modifying the impugned order of 

maintenance.     

11. Keeping in mind, the rival submissions of both the parties, the 

moot point in this revision is that – whether the learned trial court has 

passed the impugned Judgment & order awarding maintenance 

allowance of Rs. 2500/- per month to the daughter of the petitioner 

and maintenance allowance of Rs. 2000/- per month to petitioner, not 

on the basis of the evidence available on the record.  
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12. As the revisionist challenged the judgment and order merely 

on the ground of not considering the evidence so I think it would be 

justified to refresh the evidence available in the case record. 

13.  The petitioner PW 1 stated that after the divorce her husband 

has paid maintenance of Rs. 900/- per month to her daughter and 

another amount of Rs. 900/- per month to her in Misc. Case No. 

150/2003. In the year 2010 that amount was enhanced to Rs. 1500/- 

for petitioner and Rs. 1500/- to her minor daughter. Since then, she has 

not filed any petition for enhancement. Her daughter is a student of St. 

Ursila English School in class VIII standard. An amount of Rs. 9600/- is 

also required for admission and also required Rs. 550/- as monthly 

tuition fees. Besides that there are also required to pay fare of bus @ 

Rs. 600/- per month for conveyance of her daughter to school. That 

apart another amount of Rs. 400/- per month is required for fees to pay 

the Dance school as her daughter is engaged in Satiya Nitya. Besides, 

that for science tuition she has to pay Rs. 1200/- per month. That apart 

due to enhancement of day to day essential commodities she sought the 

enhancement.  On the other hand, her husband is an employee of D.C. 

Office, has earned a salary of Rs. 28,982/- per month, hence she sought 

enhancement to the tune of Rs. 5000/- per month as maintenance 

allowance to each.  

  Though she has been exposed to long cross-examination, the 

evidence as to the cost of education and the general price index rise to 

many times has remained unchallenged. That apart, the enhancement 

of the salary of the opposite party to Rs. 28,982/- per month has also 

remained same.  

14. On the other hand, DW 1 Girish Das stated that in the year 

2003 he divorced his wife/petitioner. In the year 2015 his daughter was 

studied at class VIII standard. Initially he paid RS. 1200/- per month as 

maintenance allowance to the petitioner and then he paid Rs. 3000/- 

per month as maintenance allowance to the petitioner. Besides that, the 

petitioner Deiji Das was a teacher of a private school whereby she 

earned Rs. 2000/- per month from the tailoring works she has earned 

Rs. 3000/- per month. He denied that his daughter is not learning any 
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Satiya dance.  After the divorce he married another woman who is a 

house wife and they have also a girl who studied at class III standard of 

Jatiya Bidyalaya. For her education he has to pay Rs. 7000/- per month 

and also required to pay Rs. 1500/- as monthly fees. His parents 

including five members were residing with him and depend upon him. 

For his old aged parents he is also required to pay Rs. 8000/- as 

medicine and treatment. Despite he is required to an amount of Rs. 

7000/- per month towards his loan. He is also required to pay Rs. 500/- 

for electricity. He has only received Rs. 25,000/- per month as salary. 

Ext. A is the statement of loan deduction account and Ext. B is the 

salary certificate.  

  Though he has been exposed to long cross-examination but 

the evidence as to his earned a net salary of about Rs. 25,000/- per 

month has remained unchallenged.  

15. I have meticulously gone through the impugned judgment and 

order passed by the learned lower court and also gone through the 

evidence as stated above. It is an admitted fact that after the mutual 

divorce both the parties agreed to pays maintenance u/s 125 Cr.P.C. to 

the petitioner as well as to the daughter of the petitioner. The paternity 

of the child is also not disputed. Though a feeble attempt made by the 

opposite party that the petitioner is a teacher of a private school 

whereby she earned Rs. 2000/- per month and also Rs. 3000/- per 

month from her tailoring works but the opposite party has failed to 

prove by giving any documentary evidence to substantiate the aforesaid 

plea.  

    The Opposite party stated that he is to look after his present 

wife and his daughter. Also look after his ailing parents with his limited 

income of monthly net salary of Rs. 24,977/-. It also appears that the 

earlier enhancement maintenance allowance order was passed in the 

year 2010 and this petition is moved by the petitioner for enhancement 

of maintenance after six years. It cannot be denied that it has proved by 

the petitioner the change in circumstance of the person. It also cannot 

be denied that during this period of six years the price index of the 

essential commodities as well as the cost of living is rising more than 
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two times. But the rising price index and rising of cost of essential 

commodities has affected both the parties i.e. the petitioner and the 

opposite party in equal manner. Considering the present price index, 

costs of living and social status of the parties from which they belong 

the amount of maintenance as awarded by the learned trial court to the 

petitioner is upheld but the amount of award of Rs. 2000/- per month 

given to the minor son is modified as Rs. 1,500/- per month as 

maintenance. On the other hand, it cannot be denied that the 

petitioner’s daughter has grown up by these years so naturally 

according to the petitioner she is a student of class VIII standard of St. 

Ursila English School where her cost of annual admission is Rs. 9,600/- 

and monthly tuition fees is Rs. 550/-. The petitioner is also required to 

pay Rs. 600/- per month as cost of transportation. Besides, she is also 

required to pay some tuition fees for her daughter. On the other hand, 

it also cannot be denied that the daughter of the opposite party from 

the second wife is also a student of class III standard where he is also 

required to pay annually Rs. 7000/- for admission fees and monthly Rs. 

1500/- for tuition fees which include the payment of dance school. The 

Opposite party stated that he is required to look after his old aged 

parent that has not been denied by the petitioner. 

16.     It is a fact that during this six years period, the monthly salary 

of the opposite party is also raised to many times. Considering all these 

aspects, the learned lower court enhanced the maintenance allowance 

to Rs. 2500/- per month to the daughter of the petitioner and Rs. 

2000/- per month to the petitioner cannot be stated to be unjustified.  

17. Learned counsel for the revisionist again submitted that the 

impugned order has been passed on 21-01-2017 i.e. on the day of 

passing of the order but the petitioner has been desired the affect of 

enhancement from the date of filing of the petition. On perusal of the 

record, it appears that the petition was filed by the petitioner on 30-06-

2015. On 30-09-2015 on receipt of the notice, the opposite party has 

filed petition for time to submit the written objection. But, it is the 

petitioner/revisionist who has appeared and gave evidence on 29-12-

2015 but the opposite party has adduced evidence through DW 1 on 02-
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08-2016 and DW 2 on 27-12-2016. It is the petitioner who examined 

herself after about two months from the date of filing of the written 

statement by the opposite party. On the other hand, the opposite party 

adduced evidence through DW 1 after eight months i.e. on 02-08-2016 

by availing several adjournments. Then after four months i.e. on 27-12-

2016 DW 2 was examined.  

18. Neither in the petition of the petitioner nor in the evidence of 

the petitioner praying for enhanced maintenance from the date of filing 

of the petition. Therefore, the order passed by learned trial court to 

affect the enhancement of the maintenance from the date of order 

cannot be stated to be illegal or unreasonable.  

19. Under such circumstances, the revision is dismissed on contest 

without cost. The order dated 21-01-2017 passed by the learned trial 

court is upheld.  

20. The Opposite party is directed to pay the arrear payment of 

enhanced maintenance allowance as ordered by the learned trial court 

on 21-01-2017 before the learned trial court in two equal installments to 

the petitioner.            

21. Accordingly, this revision petition is disposed of. 

22.  Send the MR Case No. 88/15  to the learned trial court along 

with a Judgment of this court immediately.    

   Given under my hand and seal of this Court on this the 12th 

day of June, 2017. 

 

 

                        (A.K. Borah) 
                                      Sessions Judge 

                                        Sonitpur, Tezpur 
Dictated and corrected by me. 

 

 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
Typed and transcribed by me.  
 
(R. Hazarika),Steno.   


